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STATEMENT OF THE | SSUES

The issues in this case for determ nation are whet her
Respondent Sanuel Cox, MD., commtted the violations of Chapter
458, Florida Statutes, as alleged in an Adm nistrative Conpl ai nt
filed by the Departnent of Health on Novenber 18, 2006; and, if
so, what disciplinary action should be taken against his |license
to practice nedicine in Florida.

PRELI M NARY STATEMENT

On or about Novenber 18, 2006, the Departnent of Health
filed before the Board of Medicine a three-count Administrative
Conpl ai nt, Case Nunber 2005-67168, agai nst Respondent Sanuel
Cox, MD., an individual licensed to practice nedicine in
Florida. |In particular, it is alleged in the Adm nistrative
Conmplaint that Dr. Cox conmtted violations of Sections
458.331(1)(m and (t), Florida Statutes (2005)(All references to
Florida Statutes and the Florida Adm nistrative Code are to the
2005 versions, unless otherw se indicated). Dr. Cox, through
counsel, disputed the allegations of fact contained in the
Adm ni strative Conplaint and requested a fornmal adm nistrative
heari ng pursuant to Sections 120.569(2)(a) and 120.57(1),
Florida Statutes (2006).

On January 29, 2007, the matter was filed with the Division
of Administrative Hearings with a request that an adm nistrative

| aw j udge be assigned to conduct proceedi ngs pursuant to Section



120.57(1), Florida Statutes (2006). The matter was desi gnated
DOAH Case Number 07-0503PL and was assigned to the undersigned.

The final hearing was scheduled to be held in Fort
Lauderdal e, Florida, April 11 through 13, 2007, by Notice of
Hearing entered February 13, 2007. On April 6, 2007, an Anmended
Notice of Hearing By Video Tel econference was entered schedul i ng
the hearing to be conducted by video tel econferenci ng between
Lauder dal e Lakes and Tal | ahassee, Fl orida.

On April 10, 2007, Dr. Cox filed a Motion to Limne to
Precl ude Evidence of Prior Acts. Argunent on this Mtion was
heard at the commencenment of the final hearing. Reserving
ruling on the Motion, Dr. Cox was told to raise the issue of the
Motion as "each situation” arose during the final hearing so
that his argunents could be dealt with based on a specific
situation. No objection was raised by Dr. Cox during the
hearing. Therefore, the Mtion was effectively denied.

On April 11, 2007, Petitioner filed a Mdtion to Take
Oficial Recognition. The Mtion was granted.

During the final hearing, Petitioner presented the
testinony of Christian Birkedal, MD. Petitioner's Exhibits A
through H were admtted. Dr. Cox objected to the adm ssion of
Petitioner's Exhibit I, a transcript of the deposition testinony
of Robert T. Marema, M D. A ruling on the admssibility of the

deposition was reserved to give the parties an opportunity to



address fully the basis for the objection. As discussed in the
Concl usi ons of Law section of this Recommended Order, the
deposition is admtted.

Dr. Cox testified on his own behalf and presented the
testi nony of Sanmuel Ross Fox, M D., and Samuel Szonstein, MD.
Respondent's Exhibits 1 through 3 were also admtted.

The two-volunme Transcript of the final hearing was filed on
May 2, 2007. By Notice of Filing Transcript entered May 2,
2007, the parties were infornmed that the Transcript had been
filed and that their proposed recommended orders were to be
filed on or by May 22, 2007. The date for filing proposed
recormended orders was extended to May 29, 2007, at the
unopposed request of Petitioner. Dr. Cox filed Proposed
Fi ndi ngs of Fact on May 25, 2007 and Petitioner filed
Petitioner's Proposed Recormended Order on May 29, 2007. The
post - heari ng proposal s of both parties have been fully
considered in rendering this Reconmended Order.

FI NDI NGS OF FACT

A. The Parti es.

1. Petitioner, the Departnent of Health (hereinafter
referred to as the "Departnent”), is the agency of the State of
Florida charged with the responsibility for the investigation

and prosecution of conplaints involving physicians licensed to



practice nedicine in Florida. § 20.43 and Chs. 456 and 458,
Fla. Stat.

2. Respondent, Samuel Cox, MD., is, and was at the tines
material to this matter, a physician licensed to practice
medi cine in Florida, having been issued |icense nunber ME 77851
on April 22, 1999.

3. Dr. Cox's nailing address of record at all tines
relevant to this matter is 2438 East Conmercial Boul evard, Fort
Lauderdal e, Florida 33308.

4. Dr. Cox is a board-certified general surgeon who has
specialized his practice to bariatric surgery. He has perforned
bariatric surgery since 1985, perform ng approxi mately 3,000
such surgeries since that time. Dr. Cox has perforned
approxi mately 214 Roux-en Y procedures in Florida.

5. No evidence that Dr. Cox has previously been the
subj ect of a license disciplinary proceedi ng was of fered.

B. Bariatric Surgery.

6. Bariatric surgery, also known as gastro-bypass surgery,
is a type of surgery performed on norbidly obese patients to
assist themin losing weight. In order to be found to be
nor bi dly obese and, therefore, to be considered a candidate for
the procedure, a patient nust be found to have a Body Mass | ndex
greater than 40. Body Mass Index is a neasure of body fat based

on hei ght and weight (weight in kilograns divided by the square



of height in neters). For exanple, a six-foot-tall individua
wei ghi ng 296 pounds woul d have a Body Mass Index of 40.1. See
http://ww. nhl bi support.confbm /. A patient with a Body Mass

| ndex of 35 may al so be considered a candidate for the surgery
if they present with certain conorbidities associated with
obesity. Conorbidities are physical problenms associated with
obesity and include diabetes, |ung problens, heart problens, and
hi gh bl ood pressure. The nore conorbidities a patient has, the
hi gher the risk is to that patient frombariatric surgery.

7. Wile there is nore than one type of bariatric surgery,
at issue in this case is a procedure known as Roux-en-Y gastric-
bypass surgery (hereinafter referred to as "RNY Surgery”). RNY
Surgery is a surgical nethod of creating a reduced-sized
stomach. This reduced-sized stomach is created by renoving a
smal | portion of the stomach, where the esophagus (which brings
food fromthe nmouth to the stomach) attaches to the stomach,
fromthe larger remaining portion of the stomach. The snal
portion of the stomach attached to the esophagus is then fornmed
into a pouch, creating a much smaller stomach. The renaining
| arger portion of the stomach is conpletely by-passed. Oten a
device called a silastic ring is used at the bottomof the newy
created stonmach to hel p the pouch maintain the desired size and
prevent it fromstretching into a |arger pouch. A portion of

the small intestine is attached to the bottomof the newy



created stomach. Approximately 150 centineters down the snal
intestine, the excluded or renoved portion of the stomach, the
liver, and the pancreas are connected back to the intestine.
This allows digestion of food to continue, but reduces the
anount of digestion that previously occurred in the 150
centimeters of the intestine which are bypassed.

8. RNY Surgery allows a patient to | ose weight in two
ways: first, by limting the amount of food the patient can
eat; and secondly, by reducing the absorption of nutrients by
bypassi ng part of the intestine

9. The nost common and serious conplication of RNY Surgery
is aleak at the gastrojejunal anastonosis, or the point where
the newy created stomach pouch (the gastro) is connected to the
intestine (the jejunal)(a gastrojejunal anastonosis |eak will
hereinafter be referred to sinply as a "Leak"). This
conplication may be evidenced by several synptons exhibited by a
patient. Surgeons performng bariatric surgery nust | ook for
t hese synptons. The typical synptons of a Leak include |eft
shoul der pain (caused by pooling of the |eakage under the
di aphragm whi ch causes irritation which nmanifests as |eft
shoul der pain), decreased urine output, fever, shortness of
breath, and high heart rate. Sonme manifestations of a Leak,

such as atrial fibrillation, are indirect signs of a Leak in



that they are associated with the stress on the body caused by
t he Leak.

C. Dr. Cox's Treatnent of Patient WT.

10. Patient WT. presented to Dr. Cox for bariatric
surgery. WT., a male, was 47 years of age at the tine and was
nor bi dly obese.

11. WT. weighed 458 pounds and had a Body Mass | ndex of
62. Because his Body Mass | ndex exceeded 50, he was consi dered
"super" norbidly obese. He also had the foll ow ng
conorbidities: high blood pressure, sleep apnea, congestive
heart failure, thronbophlebitis, pulnonary eboli, diabetes, and
gatr oesophageal reflux disease.

12. There is no dispute that WT. was an appropriate
candi date for bariatric surgery.

13. WT. underwent RNY Surgery on August 31, 2005. During
the surgery, Dr. Cox experienced difficulty seeing, due to the
size of WT."'s liver, the staples which he used to connect the
intestine to the bottomof the newy fornmed stonach. |nstead of
confirmng the placenent of the staples, he was required to
assess the staples with his fingers. This should have nade him
nore sensitive to the possibility of a Leak.

14. Before ending the surgery, Dr. Cox perforned a test
called a nmethyl ene blue test. To performthis test, an

anest hesi ol ogi st puts nedi ci ne down a tube which passes through



the patient's nose and into the new stomach. The physician then
| ooks for any sign of a | eak where the physician has sewn or
stapled the small intestine to the stomach. Wth WT., the

net hyl ene bl ue test did not disclose any | eaks.

15. The day after WT.'s bariatric surgery, Septenber 1
2005, WT. began to conplain of pain in his |left shoul der which
is an inportant synptomof a Leak. WT. also experienced
decreased urine output during the night (he had, however,
"responded well to fluid increases and diuretics"), and a | ow
grade fever, which are also indicators of a Leak

16. Although pain is a normal response to any operation,
pain in the shoulder for the type of non-laparoscropic bariatric
surgery performed by Dr. Cox should have nade Dr. Cox nore
concerned than he apparently was as to the cause. The norna
pain response to the type of operation Dr. Cox perfornmed woul d
be expected where the incision was made, but not in the
shoul der.

17. Dr. Cox treated WT."'s shoulder pain with narcotic
anal gesia by a patient-controll ed anal gesia punp. He treated
t he decreased urine output with increased fluids and a diuretic
(Mannitol). The fever was treated with Tyl enol.

18. Al though the |eft shoul der pain, decrease in urine
out put, and | owgrade fever could have been indicative of a

Leak, Dr. Cox made no note in the patient records that he had



considered the possibility that WT. had a Leak, prematurely
ruling out the possibility of a Leak.

19. Dr. Cox suggested that the left shoul der pain was
related to a diaphragmatic irritation caused by the use of
surgical instrunents on the diaphragm and that the urine output
decline could have been attributable to the inmpact on WT."'s
ki dneys by his diabetes. Wile these m ght have been
appropriate considerations at the tinme, Dr. Cox could have not
known for sure what was causing WT.'s synptons and, therefore,
shoul d have considered all the possible causes of these
synptons, especially the possibility of a Leak.

20. On the second post-operative day, Septenber 2, 2005,
WT. exhibited an abnormal heart rhythm called atrial
fibrillation. Wth a normal heart rhythm the atrial (the first
two of the four heart chanbers) contracts, followed by
contraction of the ventricles (the other two heart chanbers).
Atrial fibrillation is an abnormal heart rhythm characterized by
a failure of the atria to conpletely contract. The fact that
WT., who had no prior history of atrial fibrillation, was
evidencing atrial fibrillation on post-operative day two should
have rai sed a concern about what was happening to WT.,
including, but not limted to, the possibility of a Leak.

21. WT. was al so experiencing an abnormally high heart

rate of 148, which could have al so been indicative of a Leak.
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22. Dr. Cox continued to treat WT.'s shoulder pain with
narcotic anal gesia and the decreased urine output with increased
fluids and Mannitol. He treated the elevated heart rate with
Cardi zem a nedicine used to slow the heart. WT."'s shoul der
pai n appeared to decrease, which was to be expected given the
course of treatnment ordered by Dr. Cox. Dr. Cox had not,
however, appropriately determ ned the cause of the pain.

23. Again, nothing in Dr. Cox's nedical records indicates
that he considered the possibility that WT.'s various synptons
m ght be indicative of a Leak. Nor did he take any action, such
as an upper gastrointestinal test, to rule out the possibility
of a Leak.

24. To performa gastrointestinal test, a patient drinks a
wat er -sol ubl e contrast called Gastrografin and a radi ol ogi sts
t akes serial pictures of the patient, which show the contrast as
it noves down the esophagus and then crosses through the
anastonosi s of the pouch and intestine. Fromthese pictures, it
can be determ ned whether the anastonpsis is open and
functioning properly and whet her any of the contrast |eaks
outside of the new stonmach-intestine path. The test is not
fool -proof, but it is an appropriate diagnostic tool for Leaks.

25. Dr. Cox suggests that the atrial fibrillation and high
heart rate could have sinply been a recogni zed conplication of

any stress WT., with his borderline cardiac status, was
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experiencing. Again, while these m ght have been appropriate
considerations at the tine, Dr. Cox could have not known for
sure what was causing WT.'s synptons and, therefore, should
have considered all the possible causes of these synptons,
especially the possibility of a Leak.

26. On the third post-operative day, Septenber 3, 2005,
air and serosangui nous fluid were observed seeping fromWT."s
abdom nal incision. The existence of air may be evidence of a
Leak. Although sone air gets into the abdom nal cavity during
surgery, it is usually absorbed by the body very, very quickly.
Air comng froman incision on post-operative day three suggests
a hole in the intestine.

27. Dr. Cox responded to the finding of air comng from
t he abdom nal incision by ordering a nethylene blue swall ow,
where WT. swallowed a small anount of blue dye. Blue dye was
t hen seen either coming out of the incision or drains placed in
WT.'s abdonen. Either way, the test was "positive" indicating
aleak in WT.'s intestine.

28. Dr. Cox correctly took WT. back into surgery. He
di scovered and corrected a Leak which had been caused by failure
of the staples used in WT.'s surgery.

29. Although nmuch was made as to when the staples fail ed,
t hat evi dence was not conclusive nor is it necessary to resolve

the dispute. Wether the staples failed imediately after
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surgery or at some later time does not excuse Dr. Cox's failure
to appropriately react to signs exhibited by WT. which could
have indicated that WT. had a Leak. This case does not turn on
whet her a Leak actually existed. It turns on whether Dr. Cox
appropriately considered the possibility of a Leak and took the
steps nedically necessary. Wth WT., he did not.

30. Dr. Cox's error was not in failing to find the Leak
earlier; it was in failing to properly consider the possibility
of a Leak when WT. exhibited signs that shoul d have prevented
Dr. Cox from wth reasonabl e nmedical certainty, ruling out the
possibility that a Leak was present. For this reason, the fact
that a Leak was ultimately found is of little inportance in
deci di ng whet her the charges | evel ed against himin the
Adm ni strative Conplaint are accurate. Even if no Leak had
ultimately been found, Dr. Cox's failure to properly respond to
the potential of a Leak evidenced by WT.'s synptons was
i nconsistent wth the standard of care.

D. Dr. Cox's Treatnent of Patient J.L.

31. Patient J.L. presented to Dr. Cox for bariatric
surgery. J.L., a male, was 35 years of age at the tine and was
nor bi dly obese.

32. J.L. weighed 417 pounds and had a Body Mass | ndex of
58. Because his Body Mass | ndex exceeded 50, he was consi dered

"super” norbidly obese. He also had the follow ng
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conorbidities: high cholesterol, stress incontinence,
depression, anxiety, high blood pressure, gastroesophageal
reflux disease, and shortness of breath on exertion associ ated
w th asthma.

33. There is no dispute that J.L. was an appropriate
candi date for bariatric surgery.

34. J.L. underwent RNY Surgery on August 4, 2005. Dr. Cox
al so renoved J.L.'s gall bladder. Before ending the surgery,
Dr. Cox perfornmed a nmethylene blue test. The nethyl ene bl ue
test perfornmed on J.L. did not disclose any | eaks.

35. On the first post-operative day, August 4, 2005,
J.L."s heart rate was as high as 155 (anything over 120 is
probl ematic), was experiencing decreased oxygen saturation of 89
percent (95 percent to 98 percent are consi dered nornal
saturation |l evels), had increased BUN and creatinine |levels, and
his urine output was borderline low. The increased BUN and
creatinine, indicative of a problemw th the kidneys, were are
not being perfused well. J.L. was al so conpl aining of right
shoul der pain. Dr. Cox's note concerning the right shoul der
pain specifically notes that it was not the "left" shoul der
whi ch suggests that Dr. Cox was aware of the significance of

| eft shoul der pain.
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36. J.L.'s high heart rate and | ow oxygen saturation | evel
wer e consi dered significant enough to return himto the
intensive care unit.

37. On the second post-operative day, August 5, 2005,
J.L."s BUN and creatinine |l evels rose higher. That evening J.L.
had a high heart rate. His urine output |level, which Dr. Cox
had treated with a diuretic and increased fluids, had inproved.

38. J.L. also becane agitated and restless. He began to
constantly request water. Dr. Cox eventually ordered, however,
that J.L. not be given water.

39. Dr. Cox failed to note in his records that he
considered the possibility that J.L. had a Leak. Instead,

Dr. Cox focused on the possibility that J.L. was suffering from
rhabdomyol ysis, a mal function of the kidneys caused by the
breakdown, as a result of surgery, of nuscle tissue into cells
too large in size for the kidneys to process. Dr. Cox ordered a
CK test which found el evated creati ne phosphor kinase or CPK, a
mar ker of mnuscle death. Dr. Cox then consulted with a
nephr ol ogi sts.

40. \Wile the synptons evidenced by J.L. could have very
wel | been a result of rhadbodnyolysis, they al so could have been
synptomatic of a Leak. Dr. Cox did not have adequate

i nformation on August 5, 2005, to conclusively find that J.L.
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was suffering from rhadbodnyol ysis and, nore inportantly, not
froma Leak.

41. As of the second post-operative day, J.L. was
exhibiting a high heart rate, low urine output, pain in his
ri ght shoul der, a worseni ng oxygen saturation | evel and hunger
for air, and a changed nental status (anxiety and
conbativeness). Due to these synptons, Dr. Cox shoul d have
considered the possibility of a Leak, rather than nerely
concluding that J.L. was suffering fromrhabdonmyol ysis and
treating J.L."'s individual synptons.

42. On the third post-operative day, August 6, 2005,
J.L."s condition wirsened. His agitation and conbativeness due
to his thirst and air hunger worsened. J.L. was treated with
Hal dol, a psychiatric medication.

43. Dr. Cox continued to suspect rhadbdonyolysis and to
ignore the possibility of a Leak.

44, On the fourth post-operative day, August 7, 2005, at
approxi mately 15:30, pink-tinged fluid was seen draining from
J.L."s incision.

45. A pul nonol ogi st consulting on J.L.'s case was the
first to suggest the possibility of a Leak, questioning whether
the entire clinical picture pointed to i ntra-abdom nal sepsis

due to a Leak.
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46. It was not until the drainage fromJ.L.'s incision
that Dr. Cox first considered the possibility of a Leak. Even
then, Dr. Cox did not return J.L. to surgery until August 7,
2005, where a Leak was found and repaired.

47. Dr. Cox's error in his treatment of J.L., like his
error in his treatment of WT., was not in failing to find the
Leak earlier, but in failing to properly consider the
possibility of a Leak when J.L. exhibited signs which should
have prevented Dr. Cox from wth reasonabl e nedical certainty,
ruling out the possibility that a Leak was present. For this
reason, the fact that a Leak was ultimately found is of little
i mportance in deciding whether the charges | evel ed agai nst him
in the Admnistrative Conplaint are accurate. Even if no Leak
had ultimately been found, Dr. Cox's failure to properly respond
to the potential of a Leak, evidenced by J.L.'s synptons, was
i nconsi stent with the standard of care.

48. Dr. Cox's explanation at hearing as to why he waited
from August 5, 2005, when it was apparent that J.L. had a Leak,
until August 7, 2005, to repair the Leak, is not contained in
Dr. Cox's nedical records.

E. The Standard of Care

49. The Departnent's expert, Christian Birkedal, MD.
credibly opined that Dr. Cox failed to practice nmedicine in

accordance with the | evel of care, skill, and treatnent
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recogni zed in general lawrelated to health care licensure in
vi ol ation of Section 458.331(1)(t), Florida Statutes
(hereinafter referred to as the "Standard of Care"), in his
treatment of WT. and J.L.

50. In particular, it was Dr. Birkedal's opinion that
Dr. Cox violated the Standard of Care as to WT. by failing to
recognize WT."'s signs and synptons of a Leak and by failing to
perform a post-operati ve upper gastrointestinal test on WT.
once he evidenced those signs. Dr. Birkedal's opinion is
credited and accept ed.

51. As to J.L., Dr. Birkedal's opinion that Dr. Cox
violated the Standard of Care by failing to recogni ze the signs
and synptons of a Leak for two days post-operatively is credited
and accept ed.

52. The opinions to the contrary offered by Dr. Cox and
his witnesses as to WT. and J.L. are rejected as not convincing
and as not addressing the issue precisely enough. The opinions
offered by Dr. Cox and his witnesses with regard to both
patients were essentially that the various synptons pointed to
by Dr. Birkedal were not "evidence" of a Leak. Those opinions
do not specifically address the issue in this case. Dr. Cox and
his wi tnesses based their opinions on whether Dr. Cox shoul d
have "known" there was a Leak at the tines in issue. That is

not the charge of the Adm nistrative Conplaint or the basis for
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Dr. Birkedal's opinion. The question was, not whether Dr. Cox
shoul d have known there was a Leak, but whether he should have
considered a Leak as a possi ble cause for the synptons exhibited
by WT. and J.L. Additionally, and finally, Dr. Birkedal based
hi s opinions, not by |looking at the record as a whole, as did
Dr. Cox and his experts, but by |ooking at only those records in
existence at the tinmes relevant to this matter. In this way,

Dr. Birkedal Iimted hinself to a consideration of what Dr. Cox
knew about his patients at the tinmes relevant in the

Adm ni strative Conpl ai nt.

CONCLUSI ONS OF LAW

A.  Jurisdiction.

53. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569, 120.57(1), and
456. 073(5), Florida Statutes (2006).

B. The Charges of the Adm nistrative Conplaint.

54. Section 458.331(1), Florida Statutes, authorizes the
Board of Medicine (hereinafter referred to as the "Board"), to
i npose penalties ranging fromthe issuance of a letter of
concern to revocation of a physician's license to practice
medicine in Florida if a physician commts one or nore acts

speci fied therein.
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55. In its Adm nistrative Conplaint the Departnent has
all eged that Dr. Cox has violated Section 458.331(1)(m and (t),
Florida Statutes. The Adm nistrative Conplaint alleges in Count
| that Dr. Cox violated Section 458.331(1)(t), Florida Statutes,
in his treatnment of WT. In Count Il it is alleged that Dr. Cox
vi ol ated Sections 458.331(1)(m and (t), Florida Statutes, in
his treatnment of J.L.

C. The Burden and Standard of Proof.

56. The Departnent seeks to inpose penalties against
Dr. Cox's license through the Adm nistrative Conplaint that
i ncl ude suspension or revocation of his |icense and/or the
i mposition of an adm nistrative fine. Therefore, the Departnent
has the burden of proving the specific allegations of fact that
support its charge that Dr. Cox violated Sections 458.331(1)(m
and (t), Florida Statutes, by clear and convinci ng evi dence.

Depart nent of Banki ng and Fi nance, D vision of Securities and

| nvestor Protection v. Gsborne Stern and Co., 670 So. 2d 932

(Fla. 1996); Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987);

Pou v. Departnent of |Insurance and Treasurer, 707 So. 2d 941

(Fla. 3d DCA 1998); and Section 120.57(1)(j), Florida Statutes
(2005) ("Fi ndings of fact shall be based on a preponderance of
the evidence, except in penal or licensure disciplinary

proceedi ngs or except as otherw se provided by statute.").
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57. \What constitutes "clear and convinci ng" evidence was

described by the court in Evans Packing Co. v. Departnent of

Agricul ture and Consuner Services, 550 So. 2d 112, 116, n. 5

(Fla. 1st DCA 1989), as follows:

[C] | ear and convi nci ng evi dence
requires that the evidence nust be found to
be credible; the facts to which the
Wi tnesses testify nust be distinctly
remenbered; the evidence nust be precise and
explicit and the wi tnesses nust be | acking
in confusion as to the facts in issue. The
evi dence nust be of such weight that it
produces in the mnd of the trier of fact
the firmbelief or conviction, wthout
hesitancy, as to the truth of the
al | egati ons sought to be established.
Slomowi tz v. WAl ker, 429 So. 2d 797, 800
(Fla. 4th DCA 1983).

See also In re Graziano, 696 So. 2d 744 (Fla. 1997); In re

Davey, 645 So. 2d 398 (Fla. 1994); and Wal ker v. Florida

Depart nent of Busi ness and Professional Regul ati on, 705 So. 2d

652 (Fla. 5th DCA 1998) (Sharp, J., dissenting).

D. Counts | and Il: Violation of Section 458.331(1)(t),

Florida Statutes, The Standard of Care.

58. Section 458.331(1)(t), Horida Statutes, defines the

foll ow ng disciplinable offense:

1. Commtting nedical mal practice as
defined in s. 456.50. The board shall give
great weight to the provisions of s. 766.102
when enforcing this paragraph. Medical
mal practice shall not be construed to
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require nore than one instance, event, or
act.
2. Commtting gross nedical mal practice.
3. Committing repeated nedica
mal practice as defined in s. 456.50. A
person found by the board to have comm tted
repeat ed medi cal mal practice based on s.
456. 50 may not be l|icensed or continue to be
licensed by this state to provide health
care services as a nedical doctor in this
state.

Not hing in this paragraph shall be construed
to require that a physician be i nconpetent
to practice nmedicine in order to be

di sci plined pursuant to this paragraph. A
recommended order by an admi nistrative | aw
judge or a final order of the board finding
a violation under this paragraph shal
speci fy whether the licensee was found to
have comm tted "gross nedical nal practice,”
"repeated nedical nal practice,” or "nedica
mal practice,” or any conbination thereof,
and any publication by the board nust so
speci fy.

59. The terns "Medical malpractice" are defined in Section
456.50(1)(g), Florida Statutes, in pertinent part, as foll ows:
(g) "Medical mal practice" neans the

failure to practice nedicine in accordance

with the level of care, skill, and treatnent

recogni zed in general lawrelated to health

care licensure.
"Repeat ed nedical mal practice" is defined as three or nore
i nci dents of nedical mal practice conmtted by a physician.
8 56.50(1)(h), Fla. Stat. \While "gross nedical nmalpractice” is
not defined in Section 456.50, Florida Statutes, the Departnent

has not suggested that Dr. Cox commtted gross nedica

mal practi ce.
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60. In paragraph 18 of the Administrative Conplaint, it is
all eged that Dr. Cox violated the Standard of Care in his
treatnment of WT. by:

a. failing to recognize the signs and
synptonms of a post-operative |leak in the
bowel , once Patient WI exhi bited synptons of
a bowel | eak;

b. failing to performa post-operative
upper gastrointestinal test on Patient W&
showed synptons of a bowel | eak

61. In paragraph 35 of the Adm nistrative Conplaint, it is
alleged that Dr. Cox violated the Standard of Care in his
treatment of J.L. "by failing to recognize the signs and
synptonms of a post-operative leak in the bowel at the onset of
| eak synptons. "

62. The evidence has clearly and convincingly proved that
Dr. Cox violated the Standard of Care as alleged in paragraphs
18 and 35 as described in the Findings of Fact. Cearly, there
were signs exhibited by both WT. and J.L. that are typica
signs associated with a Leak. No expert who testified in this
proceedi ng di sagreed with this finding. Dr. Cox should have
taken steps to rule out or substantiate the existence of a Leak
in both patients sooner than he did.

63. Any physician nmust consider all possible causes for a

the synptons evidenced by a patient and systematically and

appropriately rule out or confirmthe vari ous possi bl e causes of
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t hose synptons. Both WT. and J.L. evidenced synptons that al
the experts agreed are typical synptons of a Leak. Dr. Cox
failed to consider one of the nost |ogical causes of the
synptons evidenced by WT. and J.L., a Leak, until sone tine
after both patients had exhibited those signs. He did so
wi t hout any reasonabl e nedical justification.

64. The Departnent has clearly and convincingly proved
that Dr. Cox violated the Standard of Care as alleged in Counts
| and Il of the Adm nistrative Conplaint.

E. Count IIll; Violation of Section 458.331(1)(m), Florida

Statutes; Medical Records.

65. Section 458.331(1)(m, Florida Statutes, defines the
foll ow ng disciplinable offense:

Failing to keep legible, as defined by
departnent rule in consultation with the
board, nedical records that identify the
i censed physician or the physician extender
and supervi si ng physician by nanme and
professional title who is or are responsible
for rendering, ordering, supervising, or
billing for each diagnostic or treatnent
procedure and that justify the course of
treatnment of the patient, including, but not
[imted to, patient histories; exam nation
results; test results; records of drugs
prescri bed, dispensed, or adm ni stered; and
reports of consultations and
hospi talizations.

66. Florida Adm nistrative Code Rule 64B8-9.003(2)

descri bes the type of nedical records a physician nmust maintain
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in order to avoid discipline under Section 458.331(1)(m,

Fl ori da St at utes:

(2) A licensed physician shall maintain
patient nedical records in English, in a
| egi bl e manner and with sufficient detail to
clearly denpbnstrate why the course of
treat ment was undertaken.

(3) The nedical record shall contain
sufficient information to identify the
patient, support the diagnosis, justify the
treatment and docunent the course and
results of treatnment accurately, by
including, at a mninmum patient histories;
exam nation results; test results; records
of drugs prescribed, dispensed, or
adm ni stered; reports of consultations and
hospital i zati ons; and copies of records or
reports or other docunentation obtained from
ot her health care practitioners at the
request of the physician and relied upon by
the physician in determning the appropriate
treatnment of the patient.

67. The evidence proved clearly and convincingly that
Dr. Cox failed to docunent why he waited from August 5, 2005,
until August 7, 2005, to repair J.L.'s Leak, which was
i nconsi stent with Florida Adm nistrative Code Rul e 64B8-9. 003,
and in violation of Section 458.331(1)(n), Florida Statutes.

F. The Appropriate Penalty.

68. In determning the appropriate punitive action to
recommend to the Board in this case, it is necessary to consult

the Board' s "disciplinary guidelines,” which inpose restrictions
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and limtations on the exercise of the Board's disciplinary

authority under Section 458.331, Florida Statutes. See Parrot

Heads, Inc. v. Departnent of Business and Prof essi onal

Regul ati on, 741 So. 2d 1231 (Fla. 5th DCA 1999).

69. The Board's guidelines are set out in Florida
Adm ni strative Code Rule 64B8-8. 001, which provides the
foll owm ng "purpose” and instruction on the application of the
penalty ranges provided in the Rul e:

(1) Purpose. Pursuant to Section
456. 079, F.S., the Board provides within
this rule disciplinary guidelines which
shal | be inposed upon applicants or
I icensees whom it regul ates under Chapter
458, F.S. The purpose of this rule is to
notify applicants and |icensees of the
ranges of penalties which will routinely be
i nposed unless the Board finds it necessary
to deviate fromthe guidelines for the
stated reasons given within this rule. The
ranges of penalties provided bel ow are based
upon a single count violation of each
provision listed; multiple counts of the
viol ated provisions or a conbination of the
violations may result in a higher penalty
than that for a single, isolated violation.
Each range includes the | owest and hi ghest
penalty and all penalties falling between.
The purposes of the inposition of discipline
are to punish the applicants or |icensees
for violations and to deter themfromfuture
violations; to offer opportunities for
rehabilitation, when appropriate; and to
deter other applicants or licensees from
vi ol ati ons.

(2) Violations and Range of Penalti es.
I n i nposing discipline upon applicants and
| icensees, in proceedings pursuant to
Section 120.57(1) and 120.57(2), F.S., the
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Board shall act in accordance with the
foll ow ng disciplinary guidelines and shal

i npose a penalty within the range
corresponding to the violations set forth
bel ow. The verbal identification of

of fenses are descriptive only; the ful

| anguage of each statutory provision cited
nmust be consulted in order to determ ne the
conduct i ncluded.

70. Florida Adm nistrative Code Rule 64B38-8.001(2)(m
provides, in pertinent part, for a penalty for a violation of
Section 458.331(1)(m, Florida Statutes, of a reprimand to
denial of licensure or two years' suspension, followed by
probation, and an adninistrative fine of from $1,000.00 to

$10, 000. 00.

71. Florida Adm nistrative Code Rule 64B38-8.001(2)(t)3.
provides, in pertinent part, for a penalty for a violation of
Section 458.331(1)(t), Florida Statutes of fromtwo years’
probation to revocation, and an administrative fine of $1,000.00
to $10, 000. 00.

72. Florida Adm nistrative Code Rule 64B8-8.001(3)
provides that, in applying the penalty guidelines, the follow ng
aggravating and mtigating circunstances are to be taken into
account:

(3) Aggravating and Mtigating
Circunstances. Based upon consi deration of
aggravating and mtigating factors present
in an individual case, the Board may deviate
fromthe penalties recomrended above. The

Board shall consider as aggravating or
mtigating factors the foll ow ng:
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(a) Exposure of patient or public to
injury or potential injury, physical or
ot herwi se: none, slight, severe, or death;

(b) Legal status at the tinme of the
of fense: no restraints, or |egal
constraints;

(c) The nunmber of counts or separate
of fenses established;

(d) The nunber of tinmes the sane offense
or of fenses have previously been conmtted
by the |icensee or applicant;

(e) The disciplinary history of the
applicant or licensee in any jurisdiction
and the length of practice;

(f) Pecuniary benefit or self-gain
inuring to the applicant or |icensee;

(g) The involvenent in any violation of
Section 458.331, Florida Statutes, of the
provi sion of controlled substances for
trade, barter or sale, by a licensee. In
such cases, the Board will deviate fromthe
penal ties recomrended above and i npose
suspensi on or revocation of |icensure;

(h) Any other relevant mtigating
factors.

73. In Petitioner's Proposed Reconmended Order, the
Depart ment has suggested that there are two aggravating
ci rcunstances. The Departnment has requested that it be
recomrended that Dr. Cox receive a reprimnd, be placed on
probation for two years, with ternms to be set by the Board, and
be required to pay a fine of $15, 000. 00.

74. Having carefully considered the facts of this matter
in light of the provisions of Florida Adm nistrative Code Rule
64B8-8.001, it is concluded that the Departnent's suggested

penalty i s reasonabl e.
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G. The Admissibility of Dr. Marema's Deposition Testinony.

75. Dr. Cox objected to the adm ssion of Dr. Marema's
deposition testinony, arguing that he had rendered no opi nions
relevant to this matter and because of his participation in the
peer review process at the hospital where WT. and J.L. were
treated. Both argunents are rejected.

76. Dr. Cox's first argunent goes to the weight to be
afforded Dr. Marema's testinony, not to whether it is
adm ssi bl e.

77. As to his second argunent, Section 395.0193(8),
Florida Statutes (2006), govern the adm ssibility of, anong
ot her things, the testinony of individuals who testify during
peer review investigations and proceedi ngs:

(8) The investigations, proceedings, and
records of the peer review panel, a
commttee of a hospital, a disciplinary
board, or a governing board, or agent
thereof with whomthere is a specific
written contract for that purpose, as
described in this section shall not be
subj ect to discovery or introduction into
evidence in any civil or admnistrative
action against a provider of professional
heal th services arising out of the matters
whi ch are the subject of evaluation and
review by such group or its agent, and a
person who was in attendance at a neeting of
such group or its agent may not be permtted
or required to testify in any such civil or
admnistrative action as to any evi dence or
other matters produced or presented during
t he proceedi ngs of such group or its agent
or as to any findings, reconmendations,
eval uations, opinions, or other actions of
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such group or its agent or any nenbers

t hereof. However, information, docunents,
or records otherw se available fromorigina
sources are not to be construed as inmune
from di scovery or use in any such civil or
adm ni strative action nerely because they
were presented during proceedi ngs of such
group, and any person who testifies before
such group or who is a nenber of such group
may not be prevented fromtestifying as to
matters within his or her know edge, but
such witness may not be asked about his or
her testinony before such a group or
opinions forned by himor her as a result of
such group hearings. [Enphasis added].

78. Having cited no other authority for the exclusion of
Dr. Marema's testinony, it is concluded that Dr. Marema's
testinmony conmes within the exception to the prohibition of
Section 395.0193(8), Florida Statutes (2006). Nothing in his
testinony related any testinony "before such a group or opinions
formed by him. . . as a result of such group hearings."”

RECOMVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the a final order be entered by the Board
of Medicine finding that Sanmuel Cox, MD., has violated Section
458.331(1)(m and (t), Florida Statutes, as alleged in Counts I
1, and Il of the Adm nistrative Conplaint; issuing a
reprimand; placing his |icense on probation for two years, with
terns to be established by the Board; and inposing a fine of

$15, 000.
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DONE AND ENTERED this 19th day of June,

Tal | ahassee, Leon County, Flori da.

2007, in

LARRY J.

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee,
(850) 488-9675

Florida 32399-3060

SUNCOM 278-9675

Fax Filing (850) 921-6847
www. doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 19th day of June, 2007.

COPI ES FURNI SHED

Patricia Nel son, Esquire

Assi stant General Counsel
Prosecution Services Unit
Department of Health

4052 Bal d Cypress Way, Bin G 65
Tal | ahassee, Florida 32399-3250

Jonat hon P. Lynn, Esquire

Marci Strauss, Esquire

St ephens, Lynn, Klein

301 East Las O as Boul evard, Suite 800
Fort Lauderdale, Florida 33301

Larry MPherson, Executive Director
Board of Medi ci ne

Departnent of Health

4052 Bal d Cypress Way

Tal | ahassee, Florida 32399-1701
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Josefina M Tanmayo, Ceneral Counse
Departnent of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701

Dr. Ana M Vianonte Ros, Secretary
Department of Health

4052 Bal d Cypress Way, Bin A00

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that

w Il issue the final order in these cases.
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